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      THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,  

                           AT HATSINGIMARI, DHUBRI.  

 

                                 MISC. CASE NO. 183 OF 2019   

                                          U/S 125 Cr. P.C  

 

FAZEL BEPARI 

                                                                                       ……. Petitioner 

                                                   -VS- 

 

 FULBOR ALI 

                                                                                      ……. Opposite Party 

  

 

 

PRESENT         :  SRI ABHIJIT SAIKIA,  

                         JUDICIAL MAGISTRATE FIRST CLASS, HATSINGIMARI, DHUBRI. 

FOR THE PETITIONER       : MR. A.Z. AHMED, LEARNED ADVOCATE. 

FOR THE OPPOSITE PARTY: 

 

EVIDENCE RECORDED ON  :  07.12.2020.  

ARGUMENT HEARD ON      :  07.12.2020. 

JUDGMENT DELIVERED ON:  14.12.2020. 

 

                                               

                                      JUDGMENT/FINAL ORDER 

 

1. This instant application for maintenance has been filed by Mr. Fazel Bepari 

(hereinafter referred to as the petitioner) under Section 125 of the Code of 

Criminal Procedure, 1973, thereby demanding a monthly maintenance amount 

of Rupees 10000/- (Ten Thousand) only from his son Mr. Fulbor Ali 

(hereinafter referred to as the opposite party). 

 

2. In his application, the petitioner had stated that he is the father of the 

opposite party. The petitioner is an old and ailing person aged about 62 (Sixty 
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Two) years. He has been staying at his residence with no source of income to 

maintain himself. The opposite party is the son of the petitioner. Apart from 

the opposite party, the petitioner has 4 (Four) other children. However, all his 

other children are poor and have no capacity to provide separate maintenance 

to him. The opposite party has adequate capacity to provide separate 

maintenance to the petitioner. He is a Government service holder and is 

presently serving as an Assistant Teacher of Kalapani High School. His 

monthly salary is more than ₹ 30,000/- (Rupees Thirty Thousand) only per 

month. He also has sufficient landed properties. On the other hand, the 

petitioner has been passing his life with starvation. On account of the neglect 

by the opposite party, the petitioner has become miserable. The opposite 

party has neither taken care of the petitioner nor provided any kind of 

maintenance to him. Further, the petitioner does not have the capacity to 

provide for the cost of the proceedings and he is struggling in his life. As such, 

he has prayed for the grant of a monthly maintenance from the opposite party 

at the aforesaid rate. 

 

3. The opposite party had initially appeared in the case through his engaged 

Advocate, after having received notices issued from this court. He had sought 

repeated adjournments for the purpose of submitting his written statement. 

Thereafter, he defaulted in his appearance before the court and consequently 

the case was heard ex parte against him.  

 

4. To prove his case, the petitioner adduced his own evidence on oath. I have 

gone through the case record and heard the learned counsel for the petitioner 

in his arguments.  

 

                             POINTS FOR DETERMINATION: 

 

(i) Whether the petitioner is the birth parent i.e. the legitimate father 

of the opposite party? 

 

(ii) Whether the opposite party, having sufficient means, has refused 

or neglected to maintain the petitioner? 
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(iii) Whether the petitioner is unable to maintain himself? 

 

(iv) Whether the petitioner is entitled to maintenance from the opposite 

party? If yes, then at what rate is he entitled? 

 

           DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

5. PW 1 Mr. Fazel Bepari is the petitioner of this case. He had deposed in his 

evidence that he had filed this case against his son, seeking a monthly 

maintenance from him. The opposite party is a service holder and works as an 

Assistant Teacher in the Kalapani High School. He receives around ₹ 40,000/- 

(Rupees Forty Thousand) only per month as salary. For the last 15 (Fifteen) 

years, the opposite party had not paid any single penny to him as 

maintenance. He eats separately from the opposite party. The opposite party 

abuses him, threatens him and has physically assaulted him on several 

occasions. The opposite party had also thrown him out of his house and does 

not allow him to go back there. He has no source of income of his own. He 

seeks around ₹ 10,000/- (Rupees Ten Thousand) only per month in order to 

maintain himself. He has 3 (Three) other sons and a daughter apart from the 

opposite party. However, they are very poor and have no source of income to 

provide separate maintenance to him.   

 

6. From the averments in the main petition of the petitioner, it is evident that the 

petitioner is the father of the opposite party. On account of the non-

appearance of the opposite party and his failure to dispute the aforesaid fact, 

it can be held that the relations between the parties is beyond any purview of 

doubt. Overall, the Point for determination No. 1 is decided in the affirmative 

and in favor of the petitioner.  

 

7. The petitioner has asserted that he is an old and ailing person having crossed 

the mark of 60 (Sixty) years of his life. He does not have any income of his 

own whereas the opposite party has a satisfactory income from his 

Government service. Inspite of that, the opposite party has refused/neglected 

to provide separate maintenance to him. Worse, the opposite party had 

actually abused him, threatened him and assaulted him physically and then 

driven him out of his house. The petitioner had affirmed these facts through 
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his deposition before the court under solemn oath. The fact that the petitioner 

is forced to stay away from the opposite party and suffer hardships at this 

stage of his age and health adds credence to his claims. Further, the 

petitioner has repeatedly stressed, both in his application and evidence, that 

the other three sons and daughter are not in good financial conditions and 

cannot pay maintenance to him. Although the sacred responsibility of 

maintaining the parents rests on the shoulders of each and every child, one 

has to accord due respect to the decision of the petitioner of not seeking 

maintenance from his other three sons. It is his discretion from whom he 

seeks maintenance and if he believes that his other children cannot pay 

maintenance to him, one cannot question his good conscience. Further, the 

opposite party cannot shift the burden of maintaining his birth parents upon 

his other siblings. This is all the more pertinent as the petitioner is having a 

satisfactory source of income of his own. Considering all, I find that there are 

sufficient grounds to believe that the petitioner is entitled to get maintenance 

from the opposite party. 

 

8. The petitioner had deposed before the court that the opposite party works as 

a teacher in a Government school earning above ₹ 30,000/- (Rupees Thirty 

Thousand) only per month. Apart from the oral testimony of the petitioner/PW 

1, there are no documentary evidence as regards the monthly salary or landed 

properties in the name of the opposite party. Therefore, it can be held that 

the petitioner has not been able to prove his claims of the income of the 

opposite party. The petitioner on his part had deposed on oath that he does 

not have any independent source of income of his own. The fact that he is 

living separately from the opposite party, without any financial aid from the 

opposite party necessitates his claim for maintenance. However, a fact that 

cannot be denied is that the opposite party is likely to have an individual 

family to support, including a possible wife and children. Hence, there has to 

be a balance in between the responsibilities towards the parents and the 

burden of maintaining the individual families. 

  

9. In Dr. (Mrs.) Vijaya Manohar Arbat Vs Kashi Rao Rajaram Sawai and 

Another (1987 AIR 1100), the Honourable Supreme Court had held that, 

“Sub-section (1) of section 125 confers power on the Magistrate of the First 
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Class to order a person to make a monthly allowance for the maintenance of 

some of his close relations like wife, children, father and mother under certain 

circumstances. It has been observed by this Court in Bhagwan Dutt v. Kamla 

Devi, [1975] 2 SCC 386 that the object of section 125 Cr. P.C. is to provide a 

summary remedy to save dependents from destitution and vagrancy and thus 

to serve a social purpose. There can be no doubt that it is the moral obligation 

of a son or a daughter to maintain his or her parents. It is not desirable that 

even though a son or a daughter has sufficient means, his or her parents 

would starve. Apart from any law, the Indian society casts a duty on the 

children of a person to maintain their parents if they are not in a position to 

maintain themselves. It is also their duty to look after their parents when they 

become old and infirm”. 

 

10. The Honorable Supreme Court has also dictated in the illustrious case of 

Bimala Kumari Vs Veruswami [(1991) 2 SCC 375] that section 125 of 

the Code of Criminal Procedure is meant to achieve a social purpose. Its 

object is to save the dependent from destitution and vagrancy. Keeping in 

mind that end of the relevant provision of law and the material evidence on 

record, it is held that the petitioner is in fact entitled to get maintenance from 

the opposite party. Therefore, in consideration of all the facts at hand, this 

court feels obliged to accept the view that as a natural born child, the 

opposite party has failed to fulfill his obligations towards his father i.e. the 

petitioner. Accordingly, the remaining points for determinations are decided in 

the affirmative and in favor of the petitioner. 

 

11. As stated earlier, it is difficult for this court to come to a definite conclusion as 

regards the income of the opposite party through the aid of the available 

evidence. However, keeping view of the asserted income of the opposite 

party, depicted social status/standard of the parties and also considering the 

present cost of living indices, I am of the considered view that an amount of 

Rupees 3000/- (Three Thousand) only per month towards the petitioner would 

be reasonable for the petitioner to maintain himself. A further cost of Rupees 

1000/- (One Thousand) only should be paid to the petitioner as the cost of 

proceeding. 
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                                         ORDER  

 

12. In view of the foregoing discussion and decision, it is directed that the 

opposite party should pay an amount of Rupees 3000/- (Three Thousand) 

only per month to the petitioner as maintenance. The maintenance shall be 

payable from the date of this application. Further, the opposite party is 

directed to pay an amount of Rupees 1,000/- (One Thousand) only as the cost 

of this proceeding to the petitioner. 

 

Given under my hand and the seal of this court on this the 14th day of 

December, 2020 at Hatsingimari, Dhubri. 

                                                                 

 

 

 

                                                                ABHIJIT SAIKIA, 

                                                            JUDICIAL MAGISTRATE  

                                                 FIRST CLASS, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Typed by me: Abhijit Saikia, JMFC, Hatsingimari, Dhubri. 
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                                          APPENDIX 

 

LIST OF WITNESSES FOR THE PETITIONER: 

1. Mr. Fazel Bepari (PW 1). 

 

LIST OF DOCUMENTS EXHIBITED BY THE PETITIONER: 

              None. 

 

LIST OF WITNESSES FOR THE OPPOSITE PARTY: 

 None. 

 

LIST OF DOCUMENTS EXHIBITED BY THE OPPOSITE PARTY: 

None. 
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                                      Misc. Case No. 183/2019 

 

14.12.2020 

 

The petitioner is present. 

The judgment/final order is prepared in separate sheets, to be tagged together 

with the Case Record. Same is pronounced in open court in the presence of the 

petitioner and his learned counsel. 

In view of the discussion in the Final Order/Judgment, it is directed that the 

opposite party should pay an amount of Rupees 3000/- (Three Thousand) only 

per month to the petitioner as maintenance. The maintenance shall be payable 

from the date of this application. Further, the opposite party is directed to pay an 

amount of Rupees 1,000/- (One Thousand) only as the cost of this proceeding to 

the petitioner. 

Case is disposed off accordingly. 


